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I believe you will continue to see 
nursing home cases and kickback 

cases a priority, but the Office is also 
focusing on providers who prescribe 

and pharmacies that distribute opioids...
“ ”

See page 18
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F orewarned is forearmed. Federal agen-
cies share a number of reports and 
information that allow hospices to 

better understand trends in compliance activ-
ity and to anticipate future areas of focus. In 
a recent webinar for HCCA, I reviewed the 

guidance and activities from federal 
agencies during 2017 that might be 
of interest to home health and hos-
pice providers.1 In this article, I plan 
to summarize the key takeaways for 
hospice organizations without going 
through the sordid details of indi-
vidual fraud and abuse cases, CIAs, 
and all the applicable OIG Work 
Plan items.

Regulatory resources
Historically, hospices might await the annual 
release of the HHS OIG Work Plan to ascer-
tain new areas of focus and anticipate future 
regulatory or investigative actions. In 2017, the 
OIG replaced its annual report with a web-
site2 that has three sections: Recently Added, 
Active Work Plans Items, and Archived Items, 

and these are updated on a monthly basis. So, 
hospices now have 12 times a year to check on 
OIG Work Plan changes. But the Work Plan 
itself is only one of many sources of guid-
ance and activity that help hospices discern 
the future of government compliance efforts. 
The OIG also publishes regularly scheduled 
reports as well as ad hoc reports on topics of 
interest. 

The OIG issues a strategic plan every five 
years (the current plan covers 2014 to 2018),3 
an annual Compendium of Unimplemented 
Recommendations (Compendium),4 and 
semi-annual Reports to Congress.5 The OIG 
also publishes annual reports on the top 
management challenges facing HHS6 and 
Medicaid Fraud Units.7 Each of these helps 
to show the evolution of the OIG’s focus over 
time. For example, the Compendium has car-
ried an item on “Implementing a Hospital 
Transfer Payment Policy for Early Discharge 
to Hospice” since 2013. In the 2018 Bipartisan 
Budget Act, signed into law in February, that 
policy will become effective for hospice begin-
ning in FY 2019. 

The OIG also issues topical reports on 
an ad hoc basis, usually related to com-
pleted items from the annual Work Plan. 

by Bill Musick, BS, MBA, CHC, CHCP 

Federal guidance for hospice 
providers: A year in review

 » Hospices must keep abreast of activity by multiple federal agencies.
 » Drop the notion that there’s such thing as an “acceptable” error rate.
 » Hospices should examine the relationship between the compliance officer and the board.
 » Risk areas include clinical documentation, physician arrangements, and employee oversight.
 » Communication with contracted organizations is increasingly important.

Bill Musick (bmusick@integriti3d.com) is Principal of Integriti3D in 
Lafayette, CA.

Musick
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The OIG also provides access to corporate 
integrity agreements (CIAs),8 which have 
been negotiated with agencies that have 
made compliance settlements. The require-
ments imposed by a CIA are often viewed 
as indicators of practices that, if modelled, 
would place an agency in a better position 
if they are ever the subject of a government 
investigation.

The Department of Justice (DOJ) releases 
information on cases related to fraud and 
abuse.9 CMS benchmarks hospices on 
measures that it considers to be potential 
indicators of fraud and abuse in its Program 
for Evaluating Payment Patterns Electronic 
Reports (PEPPER reports).10 The Government 
Accounting Office (GAO) also reviews the 
implementation of its compliance guidelines 
across federal agencies, and in 2017 recom-
mended that CMS increase fraud-awareness 
training for its own employees.11

Hospice-specific guidance
So, what can hospices take away from these 
sources for 2018?

The OIG Work Plan
The currently active OIG Work Plan has 
seven items related to hospice, three of 
which were added in 2017, and these relate to 
general concerns about vulnerabilities in the 
definition of the Medicare Hospice Benefit 
and compliance with current Medicare 
requirements. DOJ reports on recent investi-
gations help fill in the concerns that the OIG 
has with current regulations and compli-
ance therewith. The reports that will come 
out from these three new items should be 
watched carefully. 

Three of the active OIG Work Plan items 
for hospice deal with the potential for dupli-
cate payments:

 · in Part D drug payments, 
 · in Part B claims submitted by hospice 

vendors, and

 · with physician billing for chronic care 
management (CCM). 

This points to an increasing need to com-
municate clearly with referral sources and 
vendors when hospice should be the sole 
payer for services. Although it is the part-
nering entity that is potentially doing the 
duplicate billing, it’s the hospice that will face 
recoupment. 

The final item relates to the requirement 
that an RN make an in-home visit every two 
weeks to ensure that inter-disciplinary team 
services are meeting the patient’s needs. 
Like background checks and health screen-
ing issues raised over the past several years, 
lapses in these “technical” processes are 
being increasingly viewed as “not providing 
quality care.”

Other OIG reports
The Compendium was revised in 2017 to 
include only its Top 25 recommendations. In 
addition to the Hospital Transfer Payment 
Policy already noted above, it includes one 
other hospice item, which concerns the poten-
tial for financial incentives to provide care in 
assisted living facilities, especially for patients 
with cognitive diseases. We might also see 
this addressed as part of the active Work Plan 
items on general hospice vulnerabilities and 
violations.

In the Health Care Fraud and Abuse 
Control Program Annual Report for 2016,12 
issued jointly by the OIG and DOJ in 2017, 
four hospices are showcased as “success-
ful” investigations. The allegations included 
paying recruiters, paying cash kickbacks to 
the hospice medical directors for signing 
Certificates of Terminal Illness for patients 
that were not appropriate for hospice, docu-
mentation that did not support eligibility, and 
discouraging physicians from recommending 
that patients be discharged from hospice ser-
vice. Owners, physicians, and an admission 
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manager in these cases were fined and/or 
sentenced to prison terms.

According to the Medicaid Fraud Control 
Units FY2016 Annual Report,7 hospices 
accounted for two criminal convictions and 
13 civil settlements. This amounts to only 1% 
of total convictions; however, 113 investiga-
tions remained open. For all types of providers 
and individuals, 74% were related to fraud, 
and 26% were categorized as abuse or neglect. 
Of the fraud cases, 16% were related to drug 
diversion. 

The top challenges in the HHS Top 
Management and Performance Challenges6 
include “improper payments and fraud in 
home-based settings.” A sidebar focuses on 
reducing Medicare payments for home health 
in certain geographic “hot spots,” but recall 
that the active Work Plan has three items that 
could be part of this focus. 

Several new hospice CIAs were released in 
2017.8 Key takeaways include:

 · The OIG requires a compliance program 
structure where the compliance officer 
reports directly to the CEO, has full access 
to the board, and the board provides input 
into the compliance officer’s performance 
review; and

 · Two recent hospice CIAs dropped a pre-
vious standard for Independent Review 
Organizations that set a 5% error rate as 
the tipping point for further review. The 
newer CIAs do not provide for any “accept-
able” error rate, and dictate that all billing 
errors must be repaid within 60 days, 
with the potential for extrapolation of the 
sample error rate to the entire population 
of claims.

Department of Justice
The DOJ announced its largest settlement of 
a False Claims Act with a hospice in 2017.13 
Chemed, the parent of VITAS Healthcare, 
resolved allegations for $75 million. Other 
hospice settlements in 2017 ranged from 

$2 million to $60 million. Key issues in these 
cases included: 

 · documentation that did not support 
hospice eligibility or appropriateness of 
elevated levels of care, 

 · kickbacks for referrals, 
 · diagnoses that were not medically justified, 
 · destruction of documents to conceal 

activities, 
 · improper certifications of terminal illness, 

and
 · several cases where individual employees 

or contractors diverted opioids.

PEPPER reports
CMS issues Program for Evaluating Payment 
Patterns Electronic Reports to all providers to 
allow agencies to benchmark themselves on 
indicators that CMS considers potential indica-
tors of fraud. For hospice, these include: 

 · Live discharge revocations
 · Long lengths of stay
 · Levels of care provided in assisted living 

facilities and nursing facilities
 · Single diagnosis coding
 · No utilization of inpatient or 

continuous levels of care

The most surprising fact revealed from 
the PEPPER contractor report in 2017 was 
that only 59% of hospices had opened their 
PEPPER report as of December 2017.

Summary
Hospices should be aware of an increas-
ing number and frequency of government 
activities related to compliance. Other 
key takeaways from recent government 
guidance include:

 · Drop any thinking that there’s an “accept-
able” error rate.

 · Assess your compliance program struc-
ture in terms of reporting relationship and 
performance evaluation process for the 
compliance officer.
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 · Self-assess for the following hospice risk 
areas identified in recent government 
publications:
• Basic hospice eligibility, appropriate-

ness of levels of care, Notice of Election 
accuracy, Certificate of Terminal Illness 
accuracy, and RN supervision visits

• Physician arrangements, physician 
documentation that addresses Local 
Coverage Determinations and is con-
gruent with other clinical notes

• Individual employee credentialing and 
supervision, visit verification, oversight 
of potential abuse/neglect, potential 
drug diversion, and new conscience 
and religious freedom regulations

 · Avoid the potential of duplicate billing 
with standardized, clear communication 
with clinical and health plan partners: phy-
sicians billing for CCM and transitional 
care management services, Part D Plans, 
vendors of any type who routinely bill 
Medicare or Medicaid directly for services, 

and beginning in FY 2019, hospitals trans-
ferring patients to hospice. 

 · It never hurts to revisit the “old standard,” 
that is, the original OIG Compliance 
Program Guidance for Hospice,14 issued in 
1999. Much (if not all) of it is still very rel-
evant today. 
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